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their title to the proceeds of that interest as against him or his garnishing 
creditor. 

Partition was at first considered a mere possessory action which left the 
title as it found it. Pierce v. Oliver, 13 Mass. 211; Gourdie v. Northampton 
Water Co., 7 Pa. St. 238, and would not bar maintenance of writ of right 
between same parties. Waller v. Foxcroft, 1 Story's C. C. 475, but in most 
of the states it has come to involve the right as well as possession. Whitte- 
more v. Shaw, 8 N. H. 397, and a decree is binding as to all the rights which 
the parties had in the premises at the time of partition, Shaw v. Prettyman, 
1 Houston (Del.) 334; Christy v. Spring Valley Water Works, 68 Cal. 73, 
based on the theory of estoppel, Kane v. The Rock River Canal Co., 15 Wis. 
205 ; but this does not follow unless questions of title were put in issue. 
Finley v. Cathcart, 149 Md. 470. One exception seems to be Missouri, where 
judgment of partition is conclusive as to the title of the land which is the 
subject of the suit, Ferder v. Davis, 38 Mo. 115; but this is based on statu- 
tory requirements, compelling all titles to be set forth and requiring the court 
to declare interests of defendants as well as petitioners. 

Principal and Agent — Ratification — Prejudice. — Norden v. Duke, 

104 N. Y. Supp. 854. — Held, that where the unauthorized contract made by 
an agent in the name of his principal had been fully executed before the 
principal learned of the transaction, his failure to notify the parties who con- 
tracted with his agent that the transaction was unauthorized, did not ren- 
der him liable, upon the theory of ratification, since they had not been preju- 
diced by his silence. 

Where the act of the; agent is unauthorized, the principal must acquiesce 
to be bound, Ward v. Williams, 26 111. 447; in order to raise the inference 
of acquiescence from silence of the alleged principal, it is necessary that he 
should be fully informed of the unauthorized transaction. Un. G. M. Cr. v. 
Rocky Mt. Nat. Bank, 2 Col. 565. On the subject, when silence will con- 
stitute a ratification, the courts are divided; some hold that the mere silence 
of a principal may, under some circumstances, be deemed a ratification of 
the acts of a pretended agent, yet a mere failure to disavow such acts 
instantly upon being approved of them, will not, ipso facto, be a ratification, 
Swartwout v. Evans, 37 111. 442; Miller v. Excelsior Stone Co., 1 111. App. 
273; but, others hold, that repudiation must be at once on receiving knowl- 
edge. Kehlor, Updike & Co. v. Kemble, 26 La. Ann. 713 ; Bredin v. Dubarry, 
14 Serg. P. R. 27 (Pa.). A few courts have held that where the agent 
exceeds his authority, the principal to avoid the act is not obliged to give 
notice by repudiation, Powell's Adm'r v. Henry, 27 Ala. 612; but the better 
opinion is, that the principal must repudiate the unauthorized acts of his 
agent within a reasonable time after he has knowledge of them, or he will 
become bound. Abbe &■ Colt v. Rood & Rood, 6 McLean 106. 

Railroads — Accidents — Duty to Look and Listen. — Elgin, J. & E. Ry. 
Co. v. Lawlor, 82 N. E. (III.) apt— Held, that the failure of one driving 
across railroad tracks to look and listen is not negligence as a matter of law, 
as there may be circumstances excusing such failure. 

A person about to cross a railroad track, to be free from negligence, 
must take such precautions as could be reasonably expected of an ordinarily 
prudent man, under like circumstances. Chicago, etc., Co. v. Hedges, Admr., 

105 Ind. 398. The failure of a person approaching a railroad track to look 



RECENT CASES 301 

and listen for an approaching train does not necessarily, or as a matter of 
law, constitute negligence. This is the general rule. Topeka, etc., Co. v. 
Cline, 135 111. 41; Eilert v. Green Bay, etc., Co., 48 Wis. 606; Davis v. N. Y., 
etc., Co., 47 N. Y. 400. Quite a number of the states, however, hold that 
a failure to look and listen is negligence, per se. Denver, etc., Co. v. 
Ryan, 17 Colo. 98; Phila., etc., Co. v. Hogeland, 66 Md. 149; Smith v. P. & 
R. Ry. Co., 160 Pa. St. 117; McBride v. Northern Pacific Ry. Co., 19 Ore. 
64; The C. H. & I. Ry. Co. v. Duncan, Admr., 143 Ind. 524; Ga. Pac. Ry. 
Co. v, Lee, 92 Ala. 262; Johnson v. Chicago, etc., Co., 91 Io. 248. One 
Pennsylvania case went so far as to hold that, where a traveler approach- 
ing the tracks with a team, if unable to see them, he must get out and lead his 
team across. Pa. Ry. Co. v. Beale, 73 Pa. St. 509. Even in those states 
which consider a failure to stop, look and listen, contributory negligence, 
there are a number of things which excuse such failure. For example: 
where the party is thrown off his guard by some act of the company. Grand 
Rapids, etc., Co. v. Cox, 8 Ind. App. 29. When smoke and dust would pre- 
vent a view. Chicago & Northwestern Ry. Co. v. Hansen, 166 111. 623. 
Where snow, gale and wind prevent seeing. Atchison, etc., Co. v. Morgan, 
43 Kan. 1. If fences and buildings are in the way of sight. Randall v. 
Conn. River Ry. Co., 132 Mass. 269. In case a gateman is stationed at the 
track to warn people, in such case it is not contributory negligence to 
approach track with a team, and drive over in a trot. Railroad Co. v. 
Schneider, 45 Oh. St. 678. 

Slander — Privileged Communications — Common Interest. — Rosen- 
baum v. Roche, 101 S. W. 1164 (Tex.). — Held, where an employer is 
requested by the father of a discharged employee, who, though of age, is 
living with her father as a member of his family, and under his care and 
protection, to state the reason why his daughter was discharged, the reply 
of the employer would be privileged; but if the employer voluntarily states 
to the father the reason why the discharge was made, the statement would 
not be privileged. 

When the communication is made in good faith, without malice, in 
honest belief of truth, it would be privileged, Fresh v. Cutter, 73 Md. 91, 
but it must be shown that the words were spoken at such a time, and under 
such circumstances as to negative the supposition of malice, and plaintiff 
must prove the existence of malice as the real motive of defendant's lan- 
guage. Buler v. Jackson, 64 Mo. 589. When slanderous words are spoken 
with malice, they are not privileged. Preston v. Frey, 91 Cal. 107; but if, in 
answer to a request of the mother in regard to misconduct of a minor daugh- 
ter, it is privileged, Long v. Peters, 47 la. 239, or if made voluntarily to one 
who has an interest in it, or one that has a reasonable duty to receive such 
information, Erber v. Dun, 12 Fed. 526, and if a statement is made in the 
discharge of a public or private duty, whether legal or moral, it is also 
privileged. Moore v. Butter, 48 N. H. 165. 

Street Railroads — Accident — Contributory Negligence — Care Re- 
quired by the Company. — Harris v. Lincoln Traction Co., hi N. W. 580 
(Neb.). — Held, that the mere fact that the car was running at a rate of speed 
prohibited by the ordinance of the city does not of itself entitle plaintiff to 
recover. 



